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YOK 347.122 : 347.124

BIZIME’KYBAHHS ITPABOHACTYITHULITBA
BIJI CYMI)KHUX sABUIL Y HUBIJIBHOMY IIPABI

DELIMITATION OF SUCCESSION IN TITLE FROM CONTIGUOUS LEGAL
PHENOMENA IN CIVIL LAW

Baaax B.B.,

Kanouoam 1opuouyHux Hayx, 0oyenm,

doyenm Kageopu YyusiibHO-NPagoBUX OUCYUNIIIH
EKOHOMIKO-NPABO6020 (haKyibmenmy

Ooecvroeo HayionanbHo2o yHigepcumemy imeni I.1. Meunuxosa

Y cTaTTi BUCBITNIEHO NPOGNemMu ChiBBiAHOLIEHHS MPAaBOHACTYMHULTBA 3 iHLUMMM NOZIOHUMN SBMLLAMW LMBINIbHO-Npa-
BOBOI AiNCHOCTI Ha nigcTasi A4OCNIAKEHHSA NPaBOBOI NPUPOAM MepLIoro. 3anponoHOBaHO BRacHy AediHiliio LUBINbHOro

NpPaBOHACTYMHULITBA Ta BUOKPEMITEHO MO0 iCTOTHI O3HAKW.

Knro4oBi cnosa: uuBinbHe NpaBOHACTYMHNLUTBO, HACTYNHULTBO Y npaBi, nepenadva npaBa, KOHCTUTYTUBHE NpaBOHa-

OyTTAa, Nepexia npaea.

Cratbs nocBsiLeHa ogHow 13 Hambonee Cepbe3HbIX r|p06r|eM B COBPEMEHHOM rpaaaHCKOM Mnpase — r|p06neme oT-
rpaHN4YeHna Takoro NpaBoBOro ABMIEHUA, KaK MpaBonpeemMCcTBO, OT CMEXHbIX SIBMEHNIN, onocpeayrwnx nepexoq rpaxnaH-
CKux npaB “ 006513aHHOCTEN OT OAHOro NnLa K apyromy. ABTOp npegnaraet cobCTBEHHOE BUAEHME ﬂ,e(*)I/lHVILI,I/II/I rpaxagan-
CKOro npasonpeemMcTBa C BblaeneHnem ero OCHOBHbIX NMPU3HAKOB.
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AKTyanbHicTh TeMHu. JlOCTi/DKEHHS Takoro Tpa-
BOBOTO SIBHII, SIK IIMBUIbHE MPABOHACTYIHHUIITBO, BH-
SIBIISIETBCSI OUTBIN MOBHUM JIMIIE B pa3i MPOBEACHHS
I'PYHTOBHOTO aHaJIi3y HE TUIBKU HOT0 CyTHOCTI Ta Micus
B Cy4acHOMY LIMBUIFHOMY MpaBi, a i mia yac BiAMEXk-
YBaHHSI MOTO BiJl CyMDKHHUX MpaBoBUX sBUI. [logiOHi
JOCIIDKEHHS TPOBAISITECS OCTAHHIM 4acoM y MeKax
Teopii npasa [1]. Biarak, BiloBiIHI BUCHOBKH MarOTh
YpaxoBYBaTHCH 1 Mi/T Yac BUBUCHHS BKa3aHOTO MTUTAHHSI
B LUBUIICTHIL.

CyvacHa BITYM3HSHA LMBUTICTHKA Ta IPaBO3acToO-
COBHA TPAKTHKa JIOCUTHh YacTO 3BEPTAIOTHCS IO KaTe-
ropii MpaBOHACTYIHMIITBA 3 METOIO TIOSICHEHHS THUX YH
IHIITUX MPaBOBUX SIBUILL, SIKi 0 TOTO K HE MAIOTh HIYOTO
CHUIBHOTO 3 MPaBOHACTYIMHULTBOM Yy3arami. L{uBinbHe
3aKOHO/IaBCTBO TaKOXK OIEPYE MOHATTSAM MPaBOHACTYII-
HUIITBA, HAMATalOYNCh TaK yPETYIIOBATH OJHOPIIHI 3a
3MICTOM TIPABOBI SIBUINA — SIBUINA, HACTIIKOM SKHUX €
MPUITMHEHHSI TpaBa/000B’A3Ky B OIHIET 0coOM Ta BU-
HUKHEHHS TaKOTO CaMOro 3a 3MiCTOM TpaBa/o000B’ 3Ky
B iHIIOI 0cOOM MUIAXOM IXHBOTO Iepexony. BomHouac,
3rijHo 3 npaBuwibHUM TBeppkeHHsM H.IT. Kommaesoi,
«BBEJICHUE CIICIUAILHBIX TEPMHHOB OIPABIAHO, €CIIH
9TO TMO3BOJSIET BHECTH HEOOXOIAMMBIE YTOYHEHHS
[2, c. 140]. Cnig xoHCTaTyBaTH, 110 Ha CHOTO/HI, KPIM
MoHorpadiunoro pocmimxenns b.b. Uepenaxina, npu-
CBSYEHOIO0 LMBUIICTUYHUM acIeKTaM IPaBOHACTYII-
HUITBA Ta BUAaHOrO mie B 1962 p. [3], nmutaHHiO Bij-
ME)XyBaHHS TPAaBOHACTYITHHUIITBA BiJ CYMDKHHX SIBHII,
Ha Kallb, HE TPUAUISETBCS JTOCTATHBOI yBaru 3 OOKY

uuBLIiCcTIB. OKpeMi acreKkTH MpaBOHACTYITHUITBA, 3BiC-
HO, BiJIOOpakeH1 B JIOCII/PKEHHSX MPABHUKIB, alie Taki
JOCTIKEHHS MPOBOMSTHCS MEPEBAKHO B MEXKaX IEB-
HUX [MBIIBHUX TPABOBIAHOCHH, 30KpeMa CIaKOBUX
1 BITHOCHH IIIOJI0 peopraHisaiii opuauuyHux ocid. 3a
coymauM 3ayBakeHHsIM K.I. CkJI0BCBKOTO, «Teopus
MPAaBONPEEMCTBA TOJBKO HAYMHACT CKIIAJBIBATHCS, H
MTOKa TIPUXOTUTHCSI TOBOPHUTH OOJIBIIIE O CYIIECTBYFOIIUX
npobnemax, yem 00 ux pemeHun» [4, c. 99].

Binrak, mMeToro crarTi € y3araibHEHHS YsBJICHb
II0/I0 MPUPOJM LUBIIBHOTO MPABOHACTYITHUIITBA 33 IS
BiJIMEXKYBaHHS [[LOT'O MPABOBOTO SIBUINA BiJl CYMDKHHX,
30KpeMa «HACTYIHHUIITBO y IpaBi», «Iepeiada MpaBy,
«KOHCTHTYTHBHE TMPABOHAOYTTSI» Ta «PECTUTYTHBHE
MIPaBOHAOYTTSI».

BukJian ocHoBHoro marepiany. Tpanuiiiitne BueH-
HSl PO TIPABOHACTYITHUIITBO PO3IMOBCIOKYE HOTO IMO-
BHICTIO Ha BC1 ITPABOBITHOCHHHU. MK THM 3yCTPidarOTh-
¢l IyMKH, SIKI MOKHA y3araJIbHUTH y TpH Tpymu. Tak, 3a
cymxenHsaM B.O. Jlamada, B.O. Pscennesa Ta iH., npa-
BOHACTYIHUITBO TiCHO MOB’5I3aHO 3 TPABOM BJIACHOCTI
(pe4oBUM MPABOM) — «IIPEEMCTBO MPOHCXOIUT B IpaBe
COOCTBEHHOCTH KaK TAKOBOM IO BOJIE TIPEAILIECTBEHHUKA
U ¢ coracus npeeMHuka» [5, ¢. 91], a Tomy npaBoHac-
TYIHHUITBO € «XapaKTEPHBIM MPHU3HAKOM MPOU3BOIHBIX
Croco0OB  MPUOOpPETeHHsT TpaBa  COOCTBEHHOCTH
[6, c. 6].

B.A. benos, /I.I. Meliep Ta iHuI, HaBIaKH, BBa-
KAlOTh, IO TPABOHACTYITHUIITBO MOXJIMBE JIHIIEC B
3000B’s3aIbHUX TPAaBOBITHOCHHAX. [lOSCHIOETBCS TiE
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THM, IO B PEUOBUX IPABOBIIHOCHHAX, 30KpeMa Y Bil-
HOCHHAX BIIACHOCTI, TpaBy BJIAaCHHKA IPOTUCTOITH
000B’5I30K HEOOMEKEHOTO KoJia 0c¢i0h, TOOTO TYyT Mae
MICIIe HEBU3HAYCHICTh CY0 €KTHOTO CKJIaJTy MPaBOBiTHO-
IICHHS. A 32 3MiCTOM MPAaBOHACTYIHUIITBO HE MOXKE BiJl-
OyTHCsI, IKIIO Cy0’€KTHUHN CKIIa]] IIPABOBIIHOIICHHS € He-
BiJIOMHM, KOHKPETHO HeBH3HaueHuM [7, c. 16; 8, c¢. 165].

3a paAsSHCBKI yacu Taki BimoMi BueHi, 1k B.IL I'pu-
6anoB, [.JI. Bpayne, BUCIOBIIOBaIM ITyMKY IIONO He-
MOXITUBOCTI MPAaBOHACTYIHUITBA Y MPABOBITHOIICHHI
B3araii. Y bOMY BHIIQJIKY, Ha iX ITyMKY, € MiCIIe OJHO-
YaCcHOTO MPUITMHEHHS MpaBa BIACHOCTI B OJHIET 0COOH
Ta BUHMKHEHHS #oro B iHmol [9, ¢. 387]. Lle moscHio-
BaJIOCh THM, III0 HA TOW Yac JiepkKaBHa (COIIaIiCTHYHA)
(opma BiTacHOCTI TOcCifana MpoBigHE Miclle W Mora
«TpaHC(HOPMYBATHCEY Y Oyab-sKy iHITY (opMy (KOJEK-
THUBHY, 0COOMCTY), KOTPi 3a CBOIM 3MiCTOM Oynu OiNbII
By3bkumu [10, c. 61]. 3ayBaxumo, 110 i 70 ChOTOHI
IpUOIYHUKY Teopii AUCKPETHOCTI NMPaBOHACTYMHUIITBA
B3araji 3arnepedyroTh iCHyBaHHs TPAHCISITHBHOIO TIpa-
BoHacTynHuUTBa. 3okpema, K.I. CkioBckuii mnume:
«Hukakoro TpaHCISITUBHOTO IPaBOIPEEMCTBA HET
BoOOmIe. Besikoe mpaBo BO3HUKACT, a HE IEpPEIacTCs»
[4, c. 102].

Hageneni Touku 30py, O€3CYMHIBHO, MalOTh TPaBO
Ha iICHYBaHHS 4epe3 iX JOCHUTh Cepilo3He OOTPYHTYBaH-
Hi. Alle, 3 OISy HA ICTOPUYHHUN acTIeKT BUHUKHCHHS
Ta CTAQHOBIICHHS NPABOHACTYIHUIITBA, OYECBHIHUM €
TOH (haKT, 110 MPABOHACTYIHUIITBO BIEpIIE OyI0 3aKpi-
IUIEHO caMe B 3000B’s3albHOMY TpaBi (BiACTYIUICHHS
rpaBa BUMOTH i TEepeBeACHHsI O0pry), a MmoTiM po3Iio-
BCIOIUJIOCH 1 3aKPIMUIIOCH Y PEUOBUX [TPABOBITHOCHHAX
(mpaBoBiTHOCHHAX BIACHOCTI). TakoX, Ha HAIIy TyMKY,
HE MOKHA KAaTCTOPUYHO 3asBIIATH, IO IIPABOHACTYII-
HUITBA SIK IOPUAMIHOTO MEXaHi3My IIEPEeXoAy IpaB Ta
000B’s3KiB BiJ] OJIHIET 0COOM JI0 1HINOI HEe ICHY€E B3araJii.
Sx Oyno 3a3HaYeHO BUIIC, PABOHACTYITHUIITBO Y TIpa-
Bax Ta 000B’sI3Kax € OiIbIlIe TEOPSTUYHOIO KaTETOPIiEr0,
BUHANIEHOK BUEHUMU-IMBIIICTAMU HE TIIBKHU JUIA 3a-
Oe3neueHHs ICHYBaHHS i pyXy IUBUIBHUX MPABOBIIHO-
CHH, a i 1715 IPaKTUYHUX MOTped, TOOTO a7t cTabiniza-
1ii IUBUIBHOTO 00ITY.

LuBipHOMY IpaBOHACTYITHHIITBY IPUTAMaHHI TaKi
O3HAKH:

1) 1o mpaBOHACTYITHUKA MEPEXOATH JIMIIE Ti MTpaBa
Ta/ab0 000B’SA3KH, SKI HAJICKAIIN TIPABOIIONICPETHUKY;

2) TepMiH «Iepexija mpaB Ta 00OB’S3KIB» XapakTe-
PHU3YETHCS OTHOYACHOIO BTPATOIO0 OCTAHHIX OHIEI0 0CO-
0ot0 (TorepeHUKOM) 1 HaOyTTsM iX 1HIIOK 0COO0I0
(HacCTYMHUKOM);

3) mpu MpaBOHACTYNHUIITBI CHOCTEPIra€ThCs 3B 30K
(mpsiMa  3aJIeXKHICTh) MK HAOyTUMHU CyO €KTUBHUMHU
mpaBaMu i 000B’sI3KaMU Ta PABOBITHOCHHAMH, Y SIKUX
nepeOyBae IXHIH HOCIH — MONEPETHUK — 3 THIIUMH 0CO-
Oamu, gepes 1o 1 OyJIo MOXKJIMBE iXHE ICHYBaHHS;

4) TIpaBOHACTYITHUIITBO BiJIOyBAa€ThCS y TpaBax Ta/
abo 00OB’s3Kax TMpaBOIONEpPEIHUKA (2 HE B 00’ €KTax
[IUX MIPaB a00 MPAaBOMOYHOCTSIX SK CKIIQJIOBUX IPAB);

5) mpaBa Ta/a6o 00O0B’S3KM MPABOMOINEPETHNKA Tie-
PEXOASTh y MOPSAKY PABOHACTYITHHUIITBA 10 PABOHAC-
TYIHUKA SIK OJHE IIiIe.

Binrak, mig NpaBOHACTYMHUITBOM Y IHMBUILHOMY
MpaBi CIIiJl pO3yMITH Iepexia mpaB Ta/abo 000B’sI3KiB
BiJ1 OJ1HIET 0CcO0OM, SIKiif 111 TpaBa Ta/ab0 00O0B’SI3KK HaJIe-
»kanu (IpaBoIoIepeHuKa, ayKTopa), 10 1HIoi (IIpaBo-
HACTYITHUKOBI, CYKIIECOPY) Y MOBHOMY 00CS3i IIIIXOM
OTHOYACHOT IX BTPaTH IPABOIIOIEPESIHUKOM i iX HAOyTTs
TIPaBOHACTYTTHUKOM.

Haitgacrinre B iiteparypi 3ycTpidaeThCs 3MillTyBaH-
HS TIOHATH «IPABOHACTYITHHUIITBOY» Ta «HACTYIMHHIITBO Y
mpaBi» (cykuecis). Tak, Ha gymky C.A. Mypomiiesa, Ha-
CTYIHHUIITBO y TpaBi (IIpaBOHACTYIMHUIITBO) MOXeE OyTH
SIK TACUBHUM, TaK 1 aKTUBHUM. 3a TBEP/DKEHHSIM BYEHO-
ro, noJibHe Mae Miclie TIpy mepeayi npasa BIaCHOCTI,
cnaakyBanHi tomo [11, c. 100, 101]. Sk 6aunmo, cyk-
IECisl XapaKTepU3YEThCsl OLTBII BY3bKUM 3MICTOM, TOO-
TO 32 HEIO MEePEXOIUTD JIUIIE MPaBO (CYKYIHICTh npaB)
a00 000B’s30K (cyKynchTL 000B’s13KiB). Sk HaCIIiIOK,
CIIJl pO3TISIATH CYKIECIIO SIK Pi3HOBH] IPABOHACTYII-
HUIITBA, & CaMe SK OKPEMHIl BHUITAIOK CHHTYISPHOTO
MIPaBOHACTYITHUIITBA.

Binmpmr  mmuboko BHBYEHHs MOTpedye mpodiema
CHIBBIJTHOIICHHSI TMOHATH «IPABOHACTYITHUIITBO» Ta
«nepenaua npasy. Tak, B.M. HeuaeB, Bu3Ha4ae, 110
«IpUOOPETEHHbIE YJIEHaMU TPakJaHCKOro oOImiecTBa
paBa U 00513aHHOCTH NIepeIaloTCsl UMH JIPYT IPYTY B pa3
YCTaHOBJIEHHOM cocTaBe. [lepenada mponucxomuT B BUIC
YCTYIIKM OTACTBHBIX TIPaB M 00s3aHHOCTEH (TIpaBa co0-
CTBEHHOCTH, TpeOOBaHUN 1O 00s3aTEILCTBAM, UCKOB —
TaK HasbplBacMoe eanHm4IHOE 1., cHHTYIsIpHAs CyKiec-
CHsl), B BUJIC YCTYNIKH COBOKYITHOCTH IIPaB, CBS3aHHBIX
C OJTHM OOBEKTOM HJIM OCHOBaHHEM (HEIBUKHMOCTH C
NeXalMMHA Ha Hell 0OpeMEHEHUSIMH, TOPrOBOTO Tpe/l-
MPUATHS CO BCEM MMYILECTBOM — crienuanbHoe 11., nim
crielMaibHasi CYKLECCHsi), B BHJIE TIEpeXo/ia BCEro UMy-
IecTBa JAHHOTO JIMLA K JIpyromy (HacieqoBaHue, 00-
miee I1., unu yHuBepcanpHas cykueccus)» [12, c. 17].

[Toni6Ho1 mo3uiii goxepxkyerbes 1 I.C. Bacuibes,
SKHH, 30KpeMa, BUOKPEMIIIOE TBI O3HAKU IHBLIFHOTO
MIPAaBOHACTYTTHHUIITBA: TOTOXHICTh CKJIQJAy OCHOBHHUX
MIPaBOMOYHOCTEH Cy0’€KTHBHOTO IpaBa, SKE Mepexo-
JIUTh BiJI TIPABOTIONIEPEIHUKA JIO MPABOHACTYIHUKA, W
OJTHOYACHA BTpaTa MpaBa MPaBOIONEPETHUKOM i HaOyT-
TSI IILOTO TIPaBa HACTYITHUKOM Ha ITiICTaBi OAHOTO i TOTO
€aMoro IPUIUYHOTO CKIaay. BiaTak, yueHui JOX0IUTh
BHCHOBKY, IO NTPH OyAb-sKii 3MiHI BJIaCHWKa MaifHa Ma€e
MiClle LHMBIUIbHE MpaBoHAcTymHUUTBO [13, c. 56-57].
Ha mamry mymky, momiOHWI BHCHOBOK € ITOMHIIKOBUM,
OCKIJIBKH MPH MOAI0OHOMY 3MiIlIyBaHHI MOHATH, MU MaJIH
0 TOBOPHUTH PO MIPABOHACTYIHUIITBO, MO-TIEPIIE, SKIIO
BiJIOyBa€ThCS Iepefada IpaBa BIACHOCTI BiJl OfHI€q
0co0u 710 1HIIOT (MPY BUKOHAHHI OY/b-SKOTO JIOTOBODY,
SKUH OIIOCEPEIKOBYE Iiepeady MaiiHa y BIIaCHiCTL)' 1o-
ApyTe, npH Oy/b-IKOMY BUKOHaHHI B TOMY YHCJIi U TO-
3aJI0TOBIPHOTO 3000B’s13aHHs (MPU BUKOHAHHI 0CO0OI0
B3STOTO Ha cebe 00O0B’s3KY), 110, HA HAIly TYMKY, HE
BiJINIOB1JIa€ MPABOBiN MPUPO/I IPABOHACTYITHUIITBA B3a-
raJii.

CrpaBpi, JesKi aBTOPH BBAXKAIOTh, IO IS ITOXIiJ-
HOTO BUHUKHEHHS TIpaBa BIACHOCTI XapaKTEPHOIO € 3a-
JIS)KHICTh BUHUKHEHHS TIpaBa HaOyBauya BiJ IpaBa T0-
TIepe/IHUKA Ta, 3a3BHYal, BiJl HOTO BOJI, TOOTO TpaBoO
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BJIIACHOCTI Ha0yBA€THCS 32 BOJICIO ITOIEPEIHBOTO BIIAC-
HUKa ¥ 3a 3roam HoBoro HaOyBaua [14, c. 293]. Bous
MIPaBOIIONIEPETHIKA Ta IPpaBOHaOyBaJa, K 0auuMo, TyT
BHJIUISIETHCS] aBTOPAMH B CAMOCTIHHY O3HAKY IpaBOHAC-
TYIMHUNTBA. Y OIJBIIOCTI BHITAJKIB BOJS TIONIEPEAHUKA
it HaOyBaua MaroOTh 1CTOTHE 3HAUYCHHS (HAPHUKIAI, IPH
JIBOCTOPOHHIX MTpaBounHax). ONHAK y IUX BUTIAJIKAX, 5K
MU BHU3HAUWIKCh, HE 3aBXKIM Ma€ MicCIle MPaBOHACTYII-
HUNTBO. J{0 TOTO X MpHU crajgKyBaHHI 3a 3aKOHOM, IIPH
peopranizanii IOpUAXNYHUX OCI0 Ha MiACTaBl pilLICHHS
Cydy TOILIO BOJISI IOIIEPEJHUKA Ta HaOyBada BiJICYTHI.
Bkasiska O.C. lodde om0 3aminu BoJIi BKa3aHUX OCI0
BoJiero 3akoHonaBis [14 c¢. 291] € He mocuTh IEpeKoH-
JHBOIO, OCKUTBKH TPO BOJIO 3aKOHOMAABIII MOXE WTH
MOBa y BUNAJKy BCTAaHOBJICHHS HUM IIEPBICHUX CIIOCO-
0iB HaOyTTs mpaBa BIACHOCTI (3Haxijgka Tomio). OTxe,
BOJILOBHIA MOMEHT Ma€ MicCIIle TIPY HACTYITHHIITBI, aJie He
3aBK/IN.

[IpaBOHACTYNHUNTBO CJiJl BiAMEXKOBYBAaTH BiJ| KOH-
CTUTYyTHBHOTO mpaBoHaOyTTs. b.b. YUepenaxin ymep-
e 3ampoloHyBaB MO NPaBOHACTYNMHHUITBA Ha
TPAaHCIIATUBHE W KOHCTUTYTHUBHE. SIK MHCaB Yy4YEHUH,
«KOHCTHTYTHBHOE IPaBONPHOOpETCHNE HE SIBISCTCS
MIPaBOIPEEMCTBOM B TOYHOM cMbIcie. Ero pomHHT c
MIPaBONIPEEMCTBOM TIPOU3BOAHBIN XapaKkTep IPaBOTPH-
obpeternus. Ero otnmuaer oT MOMIMHHOTO NpaBoTpe-
€MCTBa OTCYTCTBHE Iepexoja MpaBa OT MPaBOAATEIs
K TpaBoNnpeeMHUKY. KOHCTHTYyTHBHOE IpaBOmpuodpe-
TEHHE He SBJSETCS MU3MEHEHHEM CyObEeKTHOTO COCTaBa
MIPABOOTHOILIEHHSI M B 3TOM CMBICIIE HE SABISETCS Tpe-
eMCTBOM B mpaBe» [15, c. 320].

[Ilogo icHyBaHHS HOPsiA 13 TPAHCAATUBHUM KOH-
CTHTYTHBHOTO HaOyTTsl TIpaB BHCIOBIIOBABCS TaKOXK
JI. Enexuepyc: «... KOHCTHTYTHBHOE, WJIH IPaBoOpasy-
folIee, MpUOOpETeHNE; B ATHX CIIydasx Ha OCHOBE TIpaBa
MIPaBOIATENSI CO3/IACTCS MPABO C MHBIM CONEpIKaHUECM
(bomee ciabbIM, HO CTECHSIIOIINM MaTEPUHCKOE ITPaBO);
TaK, HallpUMep, MPH yCTaHOBJICHUH CEPBHUTYTa WU 3a-
JIOTOBOTO TpaBa. 37€Ch pedyb HIET, MPEKIe BCEro, 00
obpemeneHusx. KoHcTuTyTHBHOE mpaBonpuoOpere-
HHUE TaK)Ke €CTh MPABOMPEEMCTBO B BBILICH3IIOKEHHOM
cMbIcie'; 60 obpasyemMoe IodYepHee MPaBo BO3HUKAET
TOJILKO TOT/Ia, €CJIN CYIIECTBOBAJIO MATEPHUHCKOE ITPABO,
W JMIIb B Ipenesax nociuensero» [16, c. 89].

3 nporo npusoay €.0. KpallleHiHHIKOB 3ayBaxcye,
0 «B Clly4yae KOHCTUTYTHUBHOI'O MPAaBOIPEEMCTBA MBI
MMeEeM JIeJI0 HE C BbIICJICHHEM U3 MaTepUHCKOTO mpa-
Ba KaKOH-TO €ro YacTH U e¢ NePEHEeCEHHEM Ha JPYroro
CyOBeKTa, a ¢ CO3TaHUeM JJIsI KOHCTHTYTHBHOTO TIPH-
oOpeTarenss Ha OCHOBAaHHH IIpaBa MPaBOIPEALICCTBEH-
HUKa HOBOTO IIpaBa, KOTOPOE CTECHSET OCTaBIIeecs
HEW3MEHHBIM B CBOeM coaepxanum» [17, c. 83].

O3Hakd  KOHCTHTYTHBHOTO  TPaBOHACTYITHHUIITBA
Oyso Bunineno B.A. Benosum. 30kpemMa, 10 IMX O3HAK
BiH 3apaxoBye Taki: «(1) Mex 1y mpaBojaresaeM 1 mpaso-
MIPEEeMHUKOM JIOJKHA CYILIECTBOBATh HEKOTOPAst FOPH -
YEeCKU 3Ha4MMasi CBsI3b, (2) coaepaHue MPOU3BOAHOTO
IpaBa OIpeaeIAeTCs COoep)KaHUEeM IepBOHAYAIbHOTIO,

(3) npenenom ocymIeCTBICHNST KOHCTUTYTHBHOTO Tpa-
Ba SBISIETCS HHTEpEC oOjamaTens OCHOBHOTO MpaBa,
(4) KOHCTUTYTHBHOE IIPABO SIBISICTCS CIIOCOOOM peajv-
3a1MM OCHOBHOTO TipaBa» [18, c. 475].

Mu moroKyeMOoCh 3 IEPIIOIO i APYTOI0 BIACTHBOC-
TSAMU, [IPOTE TPETIO ¥ 4eTBEPTY O3HAKH, HA HAIy JyM-
Ky, BUIUICHO HEMPaBWIbHO. Y I[bOMY MUTAHHI CIIOCTE-
piraeTbcst 3MILIYBaHHS «KPUTEPIIO BOJI» 1 «KPUTEPIIO
MPaBOHACTYMHUNTBA». HacmpaBmi X KOHCTUTYTHBHOE
MPaBO MOXKE CTBOPIOBATHCS Ta 3IIHCHIOBATHCS BCYIIE-
ped iHTepecaM BIIaCHHKa OCHOBHOTO MTPaBa i POTH HOTO
BHUPaKEHOI BOJII (TIPUMYCOBE BCTAHOBJICHHSI CEPBITYTY,
puMycoBa JiineH3ist). OMHAKOBO peaizaiis KOHCTHTY-
THUBHOTO TIpaBa MOXKE IOPYIIyBAaTH iHTEpecH cyO’ eKkTa
OCHOBHOTO TIpaBa (pealizallis 3aCTaBIEHOT0 MaliHa BCY-
repey BOJIi BIIaCHUKA), a 30BCIM He OyTH criocoOoM pea-
Ti3alii OCHOBHOTO Mpasa.

Po3suBatoun BucyHyTty b.b. Uepenaxinum Teopito,
JIesIKI aBTOPH BCE 5K TAKH PO3PI3HSIOTH JIBa BUIU IPABO-
HACTYITHHUIITBA — TPAHCILITHBHE Ta KOHCTUTYTUBHE. TaKk,
K.JI. HoBikoB BBa)kae, 0 B JOTOBOPI PO BCTAHOBJICH-
HSl PSKUMY 3arajibHOT YaCTKOBOI BJIACHOCTI Ha MaiHO,
SIKe TIOBHICTIO HAJIC)KHUThH BIACHUKOBI, 332 PaAXyHOK BCTY-
Iy Y MIPaBOBITHOIICHHS BIACHOCTI 1HIIIOT 0cOOM OCTaH-
Hs1 HaOyBae MpaBo, sIKC HE € TOTOKHUM 32 3MiCTOM ITPaBy
BiZUyXyBada. [HIMMHU cIOBaMHM, Ma€ MicCIe MTPaBOHAC-
TYIHHULTBO HE TPAHCISTHUBHE, a KOHCTUTyTHBHE [19].
VY cBoto uepry, A.O. I'poch BBaxae, 110 PO3MOPSTHKEH-
HSIM piudio Oyle MepBiCHE CTBOPEHHS PEYOBOTO IIpaBa
(KOHCTHTYTHUBHE [TPABOHACTYITHUIITBO), @ BIICTYIUICHHS
BKE HAsIBHOTO OOMEKEHOTO PEYOBOrO IpaBa Oyde Bike
PO3IIOPSKEHHSIM TUTBKA HUM (PEYOBHM TIPaBOM) Ca-
MuM [20, ¢. 32]. Jlo BUNaikiB KOHCTUTYTUBHOTO TIPaBO-
HACTYITHHUIITBA TAKOX 3apaxOBYIOTh yCTAHOBICHHS Ha
HEpyXOMYy pid HOBHUX TIpaB, IO paHille He iCHyBaJH (Ha-
MIPUKJIAJ], IpaBa ONEPATHBHOTO YHPABIiHHSI, CEPBITYTY,
3acTaBH, IOBIpYOro ynpasiiHas Tomo). [ligcTaBoro mis
TAKOTO PO3ME)KYBaHHS BKa3zaHi aBTOPU BBaXKAlOTh Ha-
SIBHICTB BOJIBOBOTO XapakTepy npaBoHaOyTTs. Tak, 3HOB
YTBOpPEHE JOUipHE TPABO BHHUKAE JIUIIE TOMI, KOJH ic-
HYBaJIO MAaTEPUHCHKE TIPABO, JIUIIE B MEXKAaX OCTAHHBOTO
1 nuie 3a Bosero npasonornepennuka [21, c. 78]. Ane
BOJILOBHUH XapakTep, K MH He pa3 yKa3yBaJli BUILE, HE
€ BU3HAYAJIHLHOIO 03HAKOIO TPABOHACTYITHUIITBA, OCKITb-
KH OCTaHHE MOXeE BiZIOYBaTHCh 1 1103a BOJICIO TPABOIIO-
HepeHuKa.

[Tpnbiuankyu Takoi Teopii MOSCHIOIOTH iCHYBaHHS
KOHCTUTYTUBHOI'O IIPABOHACTYIMHHUITBA TaKOXX THM,
II0 B PUMCHKOMY IPaBi iCHyBaJia TaKk 3BaHa KOHCTUTY-
THUBHA CYKIIECisl, TOOTO y BHUIAJKy BHHUKHEHHS OOMe-
JKEHOTO PEYOBOTO IpaBa BIACHUK IEPElaBaB CyO €KTY
TaKOro TIpaBa JIMIIE YaCTHHY CBOiX IPAaBOMOYHOCTCH
(0o6oB’s13kiB) [22, ¢. 175].

BBakaemo, 1110 BKa3aHa TeOpis Ma€ HU3KY HEIOJIKIB.
VY 1poMy pasi Mae Miclle He Tiepejiada rpasa Bij mpa-
BOTIOTIEPEAHHUKA JI0 HACTYITHHUKA (X049 OM BOHO ¥ OUIBIII
«cmabKke»), a HaJlaHHA 3/IICHEHHS TpaBa ab0 OKPEMHUX
HOro TMpaBOMOYHOCTEH, TOOTO B TaKOMy BHIIAJKY HE

! [Tix npaBoHactynuuureom JI. EHekiiepyc posymis Oyib-sike moxiase HaOyTTs [16 , c. 88].
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Mae IepexoIy IIPaBOMOYHOCTEH BIACHUKA MpaBa. SIKIo
K TPUIYCTHTH HOTO MOXKJIHMBICTB, TO B MaiOyTHHOMY,
KOJTM TIPaBOMOYHOCTI IIOBEPTAIMCH OW JI0 BIIACHHKA TIpa-
Ba, MU TaKO)K MyCHJIM O BBa)kaTH, IO Ma€ MicIe Tpa-
BOHACTYITHUIITBO, 1110 € HEMPHUITYCTUMUM. TaKy Teopiro
PECTUTYTHBHOTO TIPAaBOHACTYITHUIITBA BHCYHYB CBOTO
yacy Himeubkuit uBinict Konpan I'ensBir y cBoiit npa-
i «Wesen und subjektive Begrenzung der Rechtskrafty
[23]. Ane peCTUTYTHBHE HACTYITHULITBO TAKOX HE MOXK-
HAa BBa)KaTH PI3HOBHIOM IPABOHACTYIHUIITBA B3aralli,
OCKIJIBKY MTPH HHOMY HEMAa€ MICIl [IEpeXoy IpaBa i He
3MIHIOEThCS Cy0’€KTHUH CKJIAJ] MPABOBITHOIICHHSI.

V Bkazaniii nipani K. [enbBir mimos xaii, o0rpyHTy-
BaBIITM HASBHICTH MIPABOHACTYITHUIITBA 1 TOII, KOJIH BiJI-
OyBaeThCsi HAOYTTS MpaBa 3a JOMOMOTOI 3aBOJIOMIHHS
0e3Xa3saiHOK PIYYF0 BHACIIIIOK BI]MOBH BiJl HET KOJIMIII-
HBOTO BIIACHHKA. Lle BiH MosICHIOE THM, 1110 TIpaBOHAOYT-
TSI TYT 0a3yeThCsl Ha BOJI IIbOTO MOMEPETHBOTO BIACHU-
Ka, sIKa 3HaMIIa BiJoOpaskeHHS y BiIMOBI Bi pedi [23,
c. 281-285]. Ha Haury 1yMKy, JOCUTb Ba)KKO YSIBUTH, SIK
came MO)KHA IT00AYUTH PABOHACTYITHHUIITBO BiJl OCOOH,
KOTpa CBOIM BOJIOBHM aKTOM ((DaKTHYHHM pO3IIOps-
JOKCHHSIM Piudro) T030aBWIIach Ii€i pedi, He HaJIalouu
MpaBa BJIIACHOCTI Ha Hei Oynb-skil iHIINH 0codi. OTxe,
paBo, MO HaOyBa€THCS, — 1€ HE CTape, a HOBE MPaBO
BIIACHOCTI, TIOB’sI3aHe 31 CTApUM JIMIIIE €THICTIO 00’ €KTa,
TOOTO aHi KOHCTUTYTHUBHE, aHI PECTUTYTHBHE «IIPaBO-
HACTYITHHUIITBO» HE MAIOTh JKOMHHX IiJICTAB BBaYKaTH
iX came NPaBOHACTYIHUIITBOM y MOBHOMY PO3yMiHHI
uporo tepmina. Came TOMY JOCUTH BJIAIUM € TIOHSTTS
KOHCTHTYTHBHOTO TPaBOHAOYTTS, 3a SKOTO BJIACHUK Ha
MiJICTaB1 CBOTO MpaBa, 30epirarouu Horo 3a codoto, ycra-
HOBITIIOE a00 HajJae yNpaBOMOYCHIH 0COO01 3/IiHCHCHHS
rpaBa abo okpeMux oro nmpaBomouHocTel. [Ipu mpomy
BJIACHHK CTa€ 0OMEKEHUM Y 3/IIHCHEHHI CBOTO TIpaBa Jio
THX TP, TIOKKA YIIPaBOMOYEHa 0c00a 3/11HCHIOE 11e TIPaBO
ab0 oxpemi HOTo MPaBOMOYHOCTI.

KoHcTuTyTHBHE TTPaBOHAOYTTS 32 CBOEIO MPABOBOIO
MIPUPOJIOI0 HE € MPABOHACTYITHUIITBOM Y BJIIACHOMY PO-
3yMiHHI IbOTO cJ0Ba. IIpu HbOMY BiIOyBa€THCS YACTKO-
Ba epenaya IPaBOMOYHOCTEH SIK CKJIA0BHX OCHOBHOTO

paBa, siKi TpaHC(POPMYIOThCS B CAMOCTIiHI Cy0’ €KTHBHI
npasa. [IpaBoHaCTYMHHUITBO i3 3aMiHOIO Cy0’€KTiB Tpa-
BOBIIHOIIICHHSI MOYKITUBE JIMIIIE 32 TPAHCIISITUBHOTO (Ta-
KOTo, SIKe MEPEHOCUTD TpaBa Ta/abo 000B’SI3KH Bif Of-
Hi€l 0coOM 10 1HII0T) HAOyTTA MpaB Ta/abo 000B’S3KiB.
VY BUNAIKy KOHCTHUTYTUBHOTO IPABOHAOYTTS Ma€ MiCIe
BUHHUKHEHHSI HOBOTO IPaBOBITHOIICHHS, 3MICT SIKOTO €
MEHIIIAM, aHDK Y TIEPBICHOMY, Yepe3 BiJICYTHICTh 3aMiHH
cy0’€eKTa MpaBOBITHOMICHHS — ITPAaBOIIONIEpeIHHIKA. Bij-
TaK, BHMAJKA KOHCTHTYTUBHOTO TPaBOHAOYTTS MaioTh
OyTH 3apaxOBaHWMH JIO TIOXiTHHX CIOCOOIB HAOyTTS
IpaBa yepe3 BiICYTHICTh MPaBOHACTYITHUIITBA.

BuieBukinaaeHe CBiq4uTh Mpo Te, 10 B IIUBIIHHO-
My 00iry iCHyIOTh JiBa IIPAaBOBHX SIBUINA — IIPABOHAC-
TYIHUIITBO Ta MPAaBOHAOYTTS, SIKi HE € TOTOKHUMHU. Y
[IPaBOHACTYIHULTBI aKIIEHT pOOUTHCS caMe Ha Mpolec
nepexoy npaB Ta/abo 000B’SI3KIB BiJ OHIET 0COOHU 10
1HIIO1, @ B TPaBOHAOYTTI HAC I[IKABUTH JIMUIIIE HOTO Mpa-
BOMIpHHH, TOOTO OCHOBaHWN Ha 3aKOHHUX IiJICTaBax,
pe3ynbTar — HaOyTTs Tpasa.

BukopucTanHs TepMiHa «IPaBOHACTYITHHUIITBOY» IS
MO3HAYCHHS «IIEPEXOly TpaBay» BBaKAEMO BHITPABIA-
HUM 1 JIOUITBHUM. YKa3aHi MOHSATTS XapaKTepU3yHOTh
OJIHE ¥ Te caMe SIBUIIE 3 pi3HUX OOKIB: «IIepexis] mpaBay
BKa3ye Ha 3aJIXKHICTh IpaBa O/iHieT 0co0u Bij mpaBa iH-
101, & «IIPAaBOHACTYIHUIITBO» XapaKTEPU3y€ HE TILIbKU
Ipolec, a il pe3yabraT Takoro nepexoay — 3aMiHy ak-
TUBHOI CTOPOHU IIPaBOBiIHOIICHH. BomHoUac TepMiHm
«TIepexij] mpaBay Ta «IIPaBOHACTYITHHUIITBOY CITiBBiTHO-
CATBHCSI MK COOOI0 sIK 3arajibHe W dacTkoBe. [Ipu mpa-
BOHACTYITHUIITBI 3aBXJM BI1IOYBA€ThCS MEPEXiJ Mpapa,
a TIpU Mepexoli paBa MPaBOHACTYITHUIITBO MOXE MaTH
MicCIie, ajle He 3aBKIH.

BucnoBku. JlocnimkeHHs TPaBoBOi IPUPOIM Ta BU-
OKpPEeMJICHHSI O3HaK IMBUIBHOTO TPABOHACTYITHHUIITBA
JIaI0 HaM 3MOTY JIMTH TaKoro y3arajibHEHOTO BHUCHO-
BKYy. Y IHMBUIbHO-IIPABOBiM NIHCHOCTI iCHYIOTh pi3HI 3a
3MICTOM 1 NTPAaBOBUMH HACJIiJIKAMU TaKi SIBHINA, K Ha-
CTYIIHUITBO Yy TIpaBi, Iepeaavya mpaBa, KOHCTHTYTHBHE
MPaBOHAOYTTS ¥ Mepexija mpapa, sKi € BIAMIHHUMH Bij
IIUBLTFHOTO MTPAaBOHACTYIIHHUIITBA.
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BUJIM MIKHAPOJHUX THBECTULIIMHUX YT OJI

TYPES OF INTERNATIONAL INVESTMENT AGREEMENTS

TI'ony6enko LI.,

acnipanm kagheopu YuiibHO20 NPAsa PUOUUHO2O paKyIbmeny
Kuiscbkoeo nayionanvnozo ynisepcumemy imeni Tapaca [llesuenxa

CratTa npMcBaYeHa [OCMIXEHHI0 BUAIB MDKHAPOAHUX iHBECTULINHUX yrog. [ocniaeHo Tpy OCHOBHI hopMu iHBECTH-

LiMHMX OOroBOpIB: ABOCTOPOHHI iHBECTULIVHI 4OroBopK, NianvMcaHi ABOMa AepXXaBaMu; perioHanbHi iHBECTULNHI OroBO-
pu, NignucaHi rpynamy Aepxas y Mexax OfHOro perioHy; 6araToCTOpOHHI iHBECTUUINHI yrogn. MNpoaHanizoBaHo iCTOPUYHI
M cyyacHi TeHAEHLii pO3BUTKY iHBECTULINHUX YroA,.

KnroyoBi crnoBa: mixkHapoaHa iHBeCTuLiNHa yrofa, ABOCTOPOHHIN IHBECTULIMHUIA JOrOBIp, iIHBECTWLT, iIHBECTOP, AepaBa.

Cratbs NOCBsLLEHa UCCNefoBaHNio BUAOB MeXxayHapoaHbIX MHBECTULMOHHbIX COrnaLleHun. I'Iposep,eHo ncecnenosa-
HUe TpexX OCHOBHbIX (*)OpM MHBECTULMOHHbIX AOroBOPOB: ABYCTOPOHHNE MHBECTULMOHHbIE IOrOBOPLI, NOANNCaHHbIE OBY-
MA rocygapctBamMun; permoHanbHble NHBECTULMOHHBIE OOroBOpPbI, NOANMCaHHbIE rpynnamMy rocyaapcTtes OOHOro pernoHa,
MHOIFOCTOPOHHNE NHBECTULIMOHHbIE COrmnaLleHus. I'IpOBe,u,eH aHanu3 NCTopnyeCKnx n COBpeMeHHbIX TeHOEeHUMN pa3BnUTUA

WHBECTULMOHHBIX COrMaLLeHn.

KniouyeBble cnosa: MeXayHapoaHoe WMHBECTUUMOHHOE cornalleHune, JJ,BYXCTOpOHHVIVI WHBECTULNOHHBIN [oroeop,

VHBECTMLIMM, UHBECTOP, rOCYAAPCTBO.

The research deals with the issue of types of international investment agreements. The author investigates three main
forms of investment agreements, bilateral investment treaties (BITs) signed by the two countries; regional investment
agreements signed by groups of countries within the same region; and multilateral investment agreements. Historical and

current trends of investment agreements are analyzed.

Key words: international investment agreement, bilateral investment treaty, investment, investor, state.

AKTyanbHicTh Temu. [losBa iHBeCTUIITHUX JOTO-
BOpIB MOB’sI3y€ThCs 3 MiamucanusM y 1959 pomi goro-
Bopy Mix Himewunnoro ta Ilakuctanom [1]. Llg yroma
CTaHOBUTH 3JIMTTS JBOX BEIHKHX TCOMOJITHYHUX II0-
0OI0OBaHb y 3axXiIHHUX Jep)KaBaX 3a YMOB PO3IIUPEHHS
pansSHCBKOTO KOMyHi3My. OCHOBHOIO TEpPEIyMOBOIO
Oyiia HasBHICTH ITBOICTHX «3arpo3» IPUBATHOMY KaIli-
Tajy, BpaxoByroun mepion yacy. llIBeimapis ycmin 3a
Himeuunnoro mianucana yroay 3 ®ijinmiHaMud B TOMY
camomy porii. [HiIi eBporeichKi Kpainu, Taki sk beib-
risi, @pannis, Benukoopuranis, Itanis ta Hinepnanmoy,

MPONOBKWIM 1}0 TEHJACHII0 mpoTsrom 1960-1970-x
pokiB. CrioydeHi llltatn AMepuKky modanu CBOIO MPo-
rpamy MIY tineku B 1981 poui, ane 3 Tux mip BOHU
nijgnucany 47 IBOCTOPOHHIX IHBECTHIIIMHHUX JIOTOBOPH
(mami — A1), a Takox 20 yroa npo BUIbHY TOPTiBIIIO,
10 MICTATH IVIaBH, K1 pamtoroTh sk J1J1, 30kpema ria-
Ba 11 Yromu mpo [liBHIYHOAMEPUKAHCHKY 30HY BUIBHOI
Toprieii[2].

AKTyaJbHICTh CTATTI IMOJISATA€ B TOMY, IO JIBOCTO-
pOHHIN a00 0araToCTOPOHHIN MIKHApOIHUH JOTOBIp
PO 3aXHUCT iHBECTHUIIIH € KITIOYOBHM CIEMEHTOM Cydac-
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